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Discussion concerning gppointments to Municipa Fire and Police Civil Service
Board, qudifications and proper method of removal.

Mr. Philip J. Boudousgue

Attorney for the Kenner Police Department
1801 Williams Boulevard

Kenner, LOUISIANA 70062

Dear Mr. Boudousgue:

Y ou have requested an opinion from our office concerning the Municipa Fire
and Police Civil Service Board for the City of Kenner. The opinion is
requested on behdf of Mr. Sdvador Lentini, Chief of Police for the City of
Kenner.

Firgt, you ask for our opinion in answer to the following questions:

1. Insatisfying thelegd requirements of LA. R.S. 33:2476(c)(2) can the
nominating ligt for municipa civil service board membership be selected and
forwarded to the indtitute of higher learning by the governing authority or
must this nomination list independently originate from the executive head of
the sdlected inditution?

2. If itisdeemed ingppropriate and contrary to state law that the
nominating list had its genesisin the governing authority, should the
gppointees chosen by this method be prohibited from acting in any officid
cgpacity on the Civil Service Board and immediately removed from office?
In the request you submitted a statement of facts dong with attached

exhibits. Y ou state that the President of the City of Kenner Council requested
acceptance and certification of alist of four nominees submitted by the
Council as qudified candidates in the selection for board membership on the
Municipd Fire and Police Civil Service Commisson. You Sate that the
president of aloca university granted approva of the list and you attached a
copy of the gpprovd letter which stated in part:

'In compliance with your request and in accord with the applicable State
law, | am furnishing as nominees for gppointment to the above board the four
persons whose names and addresses you had submittedtome: .. '

Y ou aso state that on February 19, 1979, the Council promulgated resolution



No. B-1963 in an attempt to rectify the appointment procedure and to ratify
past board action.

R.S. 33:2476(C) provides for the appointment of members of the board as
follows

"The members of the board shdl be gppointed by the governing body as
follows

(1) Oneshdl be appointed by the governing body upon its own
nomingtion.

(2) Two members shdl be gppointed from alist of four nominees, which
shdl be furnished within thirty days after receiving such request by the
executive head of alegdly chartered and established indtitution of higher
education located within the municipdity; or, if thereisno such
inditution in the municipdity, by the executive head of any such
indtitution of the governing body's choice within the Sate.

(3) Two members shall be gppointed who shdl be first nominated and
elected by and from the regular employees of the fire and police
departments asfollows. . . ." (Emphasis added).

Under the above statute it is clear that the Council can gppoint one
member to the board upon its own nomination. The Council dso gppoints two
members from alist of four nominees which is furnished upon request by the
head of an inditution of higher education. The four nominees must originate
from the indtitution of higher education and not from the Council. 1n our
opinion it would be contrary to the state law for the list of four nomineesto
originate with the Council. The Council should not in any way supply nominees
to the head of the inditution of higher education.

In answer to your second question, we must rely on the case of Fakier v.
Picou, LA. App. 158 So. 2d 285 (affirmed 246 LA. 639, 116 So. 2d 257, 1964).
In that case the court held in part on page 287 asfollows:

'In answer to the first contention of the defendants regarding theillegd
condtitution of the Board, plaintiff contends that even if said Board were

not condtituted in gtrict compliance with the satute and ordinance, it

nevertheess is a de facto board and same cannot be attacked collateraly.

Both LSA-R.S. 33:2476, Subsection C, and the Ordinance of the City of Houma
provide the Board shdl be composed of five members, one appointed by the
governing authority, two to be nominated and elected by and from the regular
employees of the Fire and Police Departments, and two so-caled public
representatives to be gppointed by the governing authority from alist of

four nominees furnished by the executive head of alegaly chartered and

established indtitution of higher education located within the municipdity,

or, if no such indtitution isin the municipdity, by the executive head of

any such indtitution of the governing body's choice within the State. The

record is clear that in gppointing the Houma Municipa Fire and Police Civil

Service Board there was not strict compliance with the method of appointing



the public members since the governing body submitted alist of four nominees

to the President of Francis T. Nichols State College and ingtructed him to

select two of the four names submitted, rather than the reverse, that is, the

President submitting four names to the City Council for their selection of

two nominees.

The Trid Court held in connection with this point as follows:

* * * The record revea s that this present Board was appointed on or
about October 31, 1961 as shown by Stipulation Exhibits 1, 2, and 3, and
this Board has functioned since said period of time until the issue of its
legality has been raised in this proceeding. A review of the record in
this case as well as the applicable law convinces this Court that there has
been a sufficient compliance with the law in the appointment of this Board
and certainly sufficient compliance to make it at least a de facto board
whose acts must be recognized under the holding of the Supreme Court in the
case of Statev. Hargis, 176 LA. [179] 623, 154 So. 628.

"There is no question that the present Board had been acting as
such since its creation October 31, 1961, and the record is clear that
defendants in this case had or should have had knowledge of the hearing
held by said Board, and, dthough not officialy represented defendants
were unofficialy represented at the hearing. Defendants had the
opportunity to raise theissue of the legdity of the Board, or could have,
as they should have done if they wanted to test the legdlity of the Board
by filing a uit to try theright of office under the provisons of LSA-

R.S. 42:76 et seq., rather than attempt to attack collaterdly the legality
of the Board.

It iswdl established under LOUISIANA jurisprudence that acts of ade
facto officer cannot be attacked by collaterdly bringing into question his
titteto the office. Statev. Smith, 153 LA. 577, 96 So. 127; State v.
Phillips, 164 LA. 597, 114 So. 171.

This Court isin agreement with the finding of the Trid Judge on this
point that regardless of whether there was strict compliance with the law
in condtituting the Board, it was a de facto Board and, therefore, under
the jurigorudence of this State it is the opinion of this Court its
legdlity cannot be attacked collaterdly in this proceeding.” (Emphasis
added).

Under this case it isthe opinion of this office that even though two members
of the board may not have been gppointed in strict compliance with the law,
they would nevertheless be de facto board members. As stated by the court, the
proper method to test the legdity of the board or any of its membersis under
the provisons of R.S. 42:76 et seq.

Secondly, and separate and apart from the gppointment procedure, you raise



two questions concerning whether one person who was certified in March and
again in July of 1979 is satutorily digible for appointment and service on
the Municipa Fire and Police Civil Service Board.

Y ou dtate that in March, 1979, prior to board confirmation, this person
formulated and became president of the Kenner Voters League and apparently
maintains that pogtion and affiliation with the organization. Y ou attached a
copy of the condtitution and by-laws of the organization.

Inlight of the above you ask our opinion in answer to the following
questions:

‘1. If infact the Kenner Voters League has as part of its functions
partisan politica activities, should any officer or any member of a
committee of that organization be indligible for gopointment or service on a
Municipa Fire and Police Civil Service Board?

2. If question number 1, supra, is answered affirmatively, should any such
individua appointed to the board be prohibited from acting in any relaive
officid cgpacity and immediately removed from office?

R.S. 33:2476(B) providesin part:

... No member of aboard shall have been, during a period of six months
immediately preceding his gppointment, a member of any local, Sate, or
nationa committee of a political party, or an officer or member of a
committee in any factiona politica club or organization. No member of a
board shdl be a candidate for nomination or eection to any public office or
hold any other public office or position of public employment, except that of
notary public, military or navd officid office, or that of amunicipd fire
or police department which is expresdy required by the provisons of this
Part.'

In answer to your firgt question, it is the opinion of this office
under the above-quoted gatute that if, in fact, the Kenner Voters Leagueisa
factiond politica organization, any officer or any member of acommittee of
that organization would be indligible for appointment or service on the
Municipd Fire and Police Civil Service Board. Any person who isamember of a
factiond palitica organization would be indigible to be amember until he
had disassociated himsdlf from such membership for & least Sx months.

In answer to your second question, it is the opinion of this office that even
though such a person was ingligible to be gppointed to the board and even
continues to be indligible for membership on the board, his remova must be
done under the provisons of R.S. 42:76 et seq. (See Kilbourne v. Dugas, LA.
App. 180 So. 2d 440 (1965), appea after remand 195 So. 2d 179).

We hope thisopinion is of assistance to you in this matter and if further
help is needed, please cdll on us.

Sincerdy,



William J. Gudte, J.
Attorney Genera

By William T. Reeves, J.
Assgant Attorney Generd
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